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The Joint Board's principal argument is that an order directing it to 


reopen the dental clinic pending the Board's final determination of the un- 
fair labor practice case is not "just and proper'' under Section 10(j) of 

the Act. According to the Joint Board, the cost of operating the cli ic 
would be $1,000,000, and such an additional drain on the already depleted 
welfare fund would potentially bring financial ruin to the Joint Board and 
jeopardize the other benefits it provides. The Joint Board contends that 
this irreparable injury which it would likely suffer from a reopening order 
far outweighs any injury which the affected employees or the public interest 


will suffer in the absence of such interim relief. These contentions are 


a 


not only speculative but are also misleading and not properly germane to this 


proceeding. 


While the Joint Board was at all times free to close any depart- 
ment or tecminate any benefit provided under the pension and welfare plan so 
long as the decision was motivated solely by economic considerations, e.g., 
N.L.R.B. v. Preston Feed Corp., 309 F. 2d 346, 352 (C.A. 4, 1962), in the 
instant case the Regional Director found, and the district court agreed, that 
there was reasonable cause to believe that the Joint Board closed the dental 
clinic and discharged the employees to discourage the dentists’ union activi- 

ses and to avoid its bargaining obligations under the Act. We submit 
that cases involving such discriminatory discharges and unlawful refusals to 
bargain present particularly appropriate circumstances for the application of 
Section 10(j) remedial relief. For “enforcement of the obligation to bargain 
collectively is crucial to the statutory scheme," N.L.R.B. v. American National 
Insurance Co., 343 U.S. 395, 402 (1952), and, "in the labor field, as in few 
others, time is crucially important in obtaining relief.'"" N.L.R.B. v. C&C 
Plywood Corp., 385 U.S. 421, 430 (1967). Hence, it is both appropriate and 


necessary for this Court to issue the requested interim order to "reestablish 


the conditions as they existed before the employer's unlawful campaign" and 


to preserve the efficacy of the Board's final order. Seeler v. Trading Port, 


tme., Si? F. 2433, 38: (C.A. 2,. 1975)- 


While the Joint Board intimates throughout its brief that its decision 
to close the dental clinic was wholly economically motivated, neither 
party to this proceeding appealed from the district court's contrary con- 
clusion, and it is inappropriate for the Joint Board now to rely on such 
asserted economic justifications. See our brief in main, p. 72H 9 ued LSJ 


2. The Joint Board's suggestion that it would cost $1,000,000 to 
reopen and operate the dental clinic pending the Board's decision is not only 
an inflated estimate unsupported by the record, - but is also based on the 
unwarranted assumption that the Board will not render its final decision for 
a full calendar year. Such an occurrence is highly unlikely in view of the 
present posture of the unfair labor practice proceeding. The hearing before 
the Administrative Law Judge was completed in July 1976, and the parties' 


briefs have been filed. Hence, his decision and recommended order should be 


forthcoming in the near future. Once his decision is rendered, the Board's own 


Rules and Regulations, (29 C.F.R.) Section 102.94(a), require that it consider 


the matter expeditiously since injunctive relief under Section 10(j) has been 
procured. Accordingly, it may be fairly anticipated that considerably less 
than a full year will be required for the Board to render its decision in this 
case. 

In short, any reasonable estimate of the cost of operating the clinic 


during the pendency of the Board's order falls far snort of the $1,000,000 
3/ 
figure submitted by the Joint Board. 


LR 


The record shows that for the fiscal year ending September 30.) 1975; the 
total cost of operating the dental clinic was $895,248, including total 
salaries, fringe benefits and payroll taxes of $760; 266 (A. 560). ) For 

the first six months of the most recent fiscal year (October 1, Lg7>. = 
March 31, 1976), the total expenses for the clinic were $393,524 (A. 566). 
Projecting this over the full fiscal year, the actual operating expenses 
would have amounted to somewhat less than $800,000. Of course, since the 
existing injunctive order requires the Joint Board to maintain the dental 
clinic's offices and equipment, no additional investment would be required 
to resume operations. 

Even the $1,000,000 cost figure represents a relatively small portion of 
the $13,900,000 total operating costs of the welfare fund for the fiscal 
year ending September 30, 1975 (A. 555). 


3. Nor would the costs of restoring dental care to the beneficiaries 
of the welfare fund have a critical, much less 4 fatal, impact on the solvency 
of the fund, as the JointBoard asserts. Indeed, the record shows that the 
welfare fund had a surplus balance of $14,274,613 as of March 31, 1976, just 
one month prior to the unlawful closing of the dental clinic (A. 566). While 
this represents a decline of $2,411,673 from the September 30, 1975 fund 
balance (A. 555), it also reflects an increase of almost $7,000,000 over the 
fund balance of September 30, 1970 (S.A. at Obviously, the expenses of 
operating the clinic pending the Board's decision would not impair the fund's 
continued viability. 7 

Of course, if the continued operation of the dental clinic should become 
such a burden on the Joint Board that its existence were indeed threatened, as 
the Joint Board assertedly fears, the Joint Board would be free to move the 
court to modify the order to relieve it from such "extreme hardship" under 
Rule 60(b) of the Federal Rules of Civil Procedure. See generally, United 
States v. Cirami, 535 F. 2d 736 (C.A. 2, 1976). 

Neither may this expenditure of the welfare plan funds be characterized 
as a dissipation of its assets in contravention of the principles under which 


it was established, as the Joint Board seems to suggest. Unlike a commercial 


venture created with a profit motive, the Joint Board was not founded and does 


"gs A." refers to the supplemental appendix appearing at the close of this 
brief. i 

Indeed, it seems reasonable to conclude that the very purpose of maintain- 
ing a fund balance is to ensure the continuation of all benefits even when 
economic conditions result in the Joint Board's expenses exceeding its 
income. 


not exist to earn profits or to maximize the return to its shareholders. 
Instead, the Joint Board was 

established for the purpose of protecting the employees 

included within the collective bargaining unit .. . and 

their wives and families in old age, disability, sickness, 

serious injury, and of conferring death and such other 

benefits as may mutually be agreed upon from time to time 

between Employers and the Union (S.A. 2). 
The welfare fund's accumulated balance is derived principally from Employer 
contributions to underwrite the cost of the benefits provided by the fund 
(Joint Board's Br. 1, A. 264, 555). Thus, the expenditure of a portion of 
the fund's assets to resume dental care for its beneficiaries would provide 
the very sort of benefits for which the Joint Board was created and which 


it was providing until the advent of the dentists' organizational activities. 


It would be difficult to conceive of a more appropriate use of those assets. 


4. Finally, the Joint Board's reliance on the district court's deci- 


sions in Johansen v. Queen Mary Restaurants, 86 LRRM 2813 (C.D. Cal., 1974) 


(Br. 29, 41) and Seeler v. Trading Port, Inc., 88 LRRM 3293 (N.D. N.Y., 1974) 


(Br. 28-29) is misplaced. While in both those cases the district courts 
denied the Board's petition for injunctive relief, including an interim rein- 
statement order, the Board appealed in both cases. 

While the appeal was pending in Queen Mary, the Board issued its deci- 
sion in the underlying unfair labor practice case. The Ninth Circuit then 
vacated the district court's decision and remanded the case with directions 
to dismiss the petition as moot. 522 F. 2d 6 (C.A. 9, 1975). The court 
thereby indicated that the district court's decision should not stand as pre- 


cedent. See United States v. Munsingwear, 340 U.S. 36 (1950). 


And in Trading Port, the employer reinstated the discharged employees 


in accordance with the Administrative Law Judge's recommended order, so the 
issue could not be submitted to this Court for consideration. 517 F. 2d 33, 
98. aw 1 KCAL 2, 1975). Of course, the district court's order denying an 

interim bargaining order was reversed and the case remanded for reconsidera- 


tion in the light of this Court's decision. 


CONCLUSION 
For the foregoing reasons, and for the reasons stated in our main 
brief, it is respectfully submitted that an order directing the Joint Board 
-9 reinstate the discharged employees, reopen the dental clinic, and recog- 
nize and bargain with the Union is just and proper interim relief, and that 
the case should be remanded to the district court with directions to enter 


such an order. 
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Fund balances as at end of year - Exhibit A 


The accompanying notes are an integral part of this statement. 
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pnt AMBLE 


The Pensio, Hospitahzation and Benefit Plan 
of the Elect ica! Industry created in 1941, and 
established for the purpose of protecting the em- 
ployees included within the collective bargaining 
unit represenied by Local Union No. 3 of the 
International Brotherhood of Electrical Workers, 
AFL-CIO under collective bargaining agreements 
with Employers, and their wives and families in 
old age, disability, sickness, serious injury, and 
of conferring death and such other benefits as may 
be mutually agreed : pon from time to time be- 
tween Employers and the Union to aid these em- 
ployees and their families and better their every 
day living conditions, shall be administered by the 
Pension Committee of the Joint Industry Board 
as an integral part of the collective labor agree- 
ment for the electrical industry. 


WITNESSETH: 


WHEREAS, LOCAL UNION NO. 3. INTER- 
NATIONAL BROTIIERHOOD OF ELECTRI- 
CAL WORKERS, AFL-CIO (hereinafter called 
the “Union”) and the NEW YORK ELECTRI- 
CAL CONTRACTORS ASSOCIATION, INC., 
the EMPIRE ELECTRICAL CONTRACTORS 
ASSOCIATION, INC., and the ASSOCIATION 
OF ELECTRICAL CONTRACTORS. INC., each 
an Employer's trade association representing [m- 
ployers in the electrical contracting industry 
(hereinafter jointly called the “Employers” ot 
“Employer”) and all Contractors who are signa 
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